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Court of Appeals of the District of Columbia 


No. 5910. 

John J. Noonan, Plaintiff in Error^ 

vs. 

Ralph S. Gilbert. 


1 Municipal Court of the District of Columbia. 

A 7428. 

Ralph Gilbert, Plaintiff, 
vs. 

John J. Noonan, Defendant. 

United States of America, 

District of Columbia, ss: 


Be it remembered, That in the Municipal Cpurt of the 
District of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had in the above-entitled 
cause, to wit: 


2 Declaration. 

Filed November 14, 1931. 


The Plaintiff, Ralph Gilbert, sues the Defendant, John 
J. Noonan, and for cause of action says that sometime in 
the spring or early summer of 1929, he, the Plaintiff, was 
retained, as counsel, by the Defendant to appear before 
the Public Utilities Commission and any Congressional 
Committee holding hearings as to merger or fare increase 
by the street railways in the District of Columbia, in be- 
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half of reduced car fares for school children in the Dis¬ 
trict of Columbia and vicinity and was, by the agitation 
of that subject in the Public Press and before Civic and 
other organizations in the District of Columbia and by 
argument before the Public Utilities Commission of the 
District of Columbia and Congressional Committees, to en¬ 
deavor to create public sentiment in favor of reduced fares 
for school children in the District of Columbia and to bring 
about such reduction by order of the Public Utilities Com¬ 
mission or by Congressional Enactment. Plaintiff was to 
use his own judgment and discretion as to the best, proper 
and lawful means of agitating such subject and of procur¬ 
ing such reduction of fares for school children. The De¬ 
fendant was to finance said campaign and to co-operate 
with and assist the Plaintiff in all lawful and proper ways 
in conducting it to completion. The Defendant was to 
pay all of Plaintiff’s expenses, incident to said work and 
was to pay plaintiff’s expenses, incident to said work and 
was to pay Plaintiff, as fee for his services, the sum of 
$500.00 in any event and the sum of $1000.00 if said reduc¬ 
tion of fares was brought about. 

Pursuant to said contract and according to the terms 
thereof, Plaintiff entered upon said undertaking, did a large 
amount of work in pursuance of the said contract and was 
proceeding in all respects in accordance with their said 
undertaking and agreement, when the Defendant, without 
cause or just or lawful grounds thereof, Plaintiff 
3 entered upon said undertaking, did a large amount 
of work in pursuance of the said contract and was 
proceeding in all respects in accordance with their said 
undertaking and agreement, when the Defendant, without 
cause or just or lawful grounds therefor, repudiated his 
said contract of employment of plaintiff and refused to 
proceed with it or to assist Plaintiff further therein. 

Upon June 6, 1929, the Defendant paid Plaintiff the sum 
of $250.00 and no other or further sums have been paid 
for his said services and Plaintiff’s inability to execute and 
carry out his contract to completion resulted from the fail¬ 
ure and refusal of the defendant to abide by and perform 
his contract and to permit Plaintiff to proceed with his said 
employment. By the refusal of the Defendant to abide by 
and perform his said contract with Plaintiff and by De¬ 
fendant’s breach of said contract Plaintiff has been dam¬ 
aged in the sum of $750.00. 
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Wherefore Plaintiff prays judgment against the Defend¬ 
ant for $750.00 damages and his costs about! this action 
expended. 

(Signed) ROBERT HARDISON, 

Attorney fotf Plaintiff. 

Demurrer. 

Filed December 1, 1930. 

Now comes the defendant, by his attorneys Martin F. 
McNamara and Martin F. O’Donoghue, and demurs to the 
declaration filed herein and for grounds therefor shows as 
follows: 

1. That the alleged contract set forth in the declaration 
filed herein is void and against public policy. 

2. Declaration does not state facts constituting a cause 
of action. 

3. Declaration does not set forth the damages suffered 
by the plaintiff herein with sufficient particularity. 

4. And for other defects, apparent on the face of said 
declaration, which will be presented at the heairing of this 

motion. 

4 (Signed) MARTIN F. (VDONOGklJE, 
(Signed) MARTIN J. McNAMAR)A, 

Attorneys for Defendant. 

To the Clerk of the Court: 


Please set the above cause for hearing on December 1st, 
1930. 

(Signed) MARTIN F. O’DOtfOGHUE. 


/ /* 

Amended Declaration. 

Filed January 22nd, 1931. 

The plaintiff, Ralph Gilbert, sues the defendant, John 
J. Noonan, and for cause of action says that Sometime in 
the spring or early Summer of 1929, he, the plaintiff, was 
retained, as counsel, by the defendant to appear before the 
Public Utilities Commission and any Congressional Com¬ 
mittees holding hearings as to merger or fare increase by 
the street railways of the District of Columbia, in behalf 
of reduced car fares for school children in the District of 
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Columbia and vicinity and was, by the agitation of that 
subject in the Public Press and other organizations in the 
District of Columbia to educate and awake public opin¬ 
ion, and create public sentiment in favor of reduced fares 
for school children in the District of Columbia, and was 
by argument and the production of data and evidence be¬ 
fore the Public Utilities Commission and, if necessary, be¬ 
fore Congressional Committees, to endeavor to bring about 
such a reduction of fares by order of the Public Utilities 
Commission, and if not, by Congressional enactment. The 
defendant was to finance the said campaign and to cooper¬ 
ate and assist the plaintiff in all lawful and proper ways 
in conducting it to completion. Plaintiff was to use 
5 his own judgment and discretion as to the best means 
of agitating such subject before the public, but it 
was understood and agreed that only lawful means should 
be used, and that plaintiff's work before the Public Utili¬ 
ties Commission, and Congressional Committees, should 
consist only in making arguments, furnishing data to, and 
producing evidence before, said Public Utilities Commis¬ 
sion, or Congressional Committee. Defendant was to pay 
all the necessary expenses of plaintiff incident to said work 
and was to pay plaintiff as fee for his services the sum of 
$500.00 in any event, and the sum of $1,000.00 if said re¬ 
duction of fares was brought about. 

Pursuant to said contract and according to the terms 
thereof, Plaintiff entered upon said undertaking, did a 
large amount of work in pursuance of the said contract and 
was proceeding in all respects in accordance with their said 
understanding and agreement, when the defendant, with¬ 
out cause, or just or lawful grounds therefor, repudiated 
his said contract of employment of plaintiff and refused to 
proceed with it or to assist plaintiff further therein. 

Upon June 6, 1929, the defendant paid plaintiff the sum 
of $250.00 and no other or further sums have been paid 
for his said services and plaintiff's inability to execute and 
carry out his contract to completion resulted from the fail¬ 
ure and refusal of the defendant to abide by and perform 
his contract and to permit plaintiff to proceed with his 
said employment. ' By the refusal of the defendant to abide 
by and perform his said contract with plaintiff and by de¬ 
fendant's breach of said contract plaintiff has been dam¬ 
aged in the sum of $750.00. 
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Wherefore plaintiff prays judgment against tjhe defend¬ 
ant for $750.00 damages and his costs about thi^ action ex¬ 
pended. 

(Signed) ROBERT HARDISON, 

Attorney for plaintiff. 


Demurrer. 


Filed January 30th, 1931. 

Now comes the defendant, by and through hi£ attorneys 
Martin J. McNamara and Martin F. O’Donoghue, and de- 
murrs to the amended declaration filed herein and for 
grounds therefor shows as follows: 

1. That the alleged contract of hire set forth in the 
amended declaration is void as against public policy. 

2. That said amended declaration does not state facts 
constituting a cause of action. 

3. That said amended declaration does not set forth the 
damages suffered by the plaintiff herein with sufficient par¬ 
ticularity. 

4. And for other defects apparent on the f^ce of said 
declaration which will be presented at the heading of this 
demurrer. 

(Signed) MARTIN J. McNAMARA, 

(Signed) MARTIN F. O’DONOGHUE 

Attorneys for Defendant, 


941 Investment Building , Wa^h., D. C. 

Clerk of Municipal Court: | 

Please set the above cause for hearing on February 5, 
1931. 

(Signed) ROBERT HARDISON, 

Attorney for Plaintiff. 

Plea to Amended Declaration . 


Filed March 6, 1931. j 

Now comes the defendant, John J. Noonan, by and 
through his attorneys, Martin J. McNamara an<J Martin F. 
0 ’Donoghue, and filed this plea to amended declaration. 
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The defendant denies that he entered into a contract of 
employment with the plaintiff as set forth in the plaintiff’s 
declaration. The defendant admits that during the year 
1929 he employed the said plaintiff, as counsel, to 

7 assist him in securing legislation for the reduction 
of car fares for school children and in pursuance of 

said contract he paid the plaintiff the sum of $550.00. That 
in the month of February, 1930, said defendant did dis¬ 
charge the plaintiff for the reason that the said plaintiff 
became dilatory in his work and became a detriment to the 
defendant in the project he sought. And further that the 
plaintiff did not put forth his best efforts to secure the end 
sought by the defendant and that he sought to perform 
certain acts contrary to the request of the defendant and 
in opposition to defendant’s wishes and directions. And 
further that the said plaintiff did not secure the reduction 
of fares for school children in the District of Columbia and 
that his acts and efforts if he had continued in the em¬ 
ployment of your defendant could not have brought about 
the end desired bv the defendant. That because of his dila- 
tory attitude and his refusal to cooperate with your defend¬ 
ant on certain plans, his continued absence from the Dis¬ 
trict of Columbia due to legislative duties in the State of 
Kentucky, the defendant was forced to discharge him. That 
your defendant has paid the said plaintiff the sum of 
$550.00. That he is not indebted to the plaintiff in the sum 
of $750.00 or any sum whatsoever. 

Wherefore your defendant prays that he be dismissed 
with costs. 

(Signed) MARTIN J. McNAMARA. 

(Signed) MARTIN F. O’DONOGHUE. 

Copy to Judge Hardison, Appeals Building. 

Demurrer to Plea to Amend Declaration . 

Filed April 2, 1931. 

Comes now the plaintiff, Ralph Gilbert, by and through 
his attorney, Robert Hardison, and Demurs to the 

8 Plea to the amended Declaration, and for grounds 
says that the plea is bad in substance, and the mat- 
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ters and things therein alleged are insufficient in law to 
constitute a defense to the cause of action set iforth in the 
Declaration. 

And for this he prays the judgment of the court. 

Points to be Argued. 

1. The plea is not responsive to the cause of action stated 
in the Declaration. 

2. It states conclusions of law rather than| statements 

of fact. j 

3. It does not appear from the Plea that tlje defendant 
had any right, under the contract, to discharge jplaintiff for 
the reasons stated, or for any reason. 

4. It appears from the Declaration that the plaintiff had 
the right to select ways and means to carry cjn the work, 
which he w T as employed to do. 

5. Plaintiff’s right to recover is not contingent upon his 
securing the reduction of fares for school children. 

6. The statement in the Plea that the acts and efforts of 
plaintiff could not have brought about the end desired by 
the defendant is a conclusion of the pleader a|id is wholly 
incapable of demonstration or proof. 

7. There are other defects appearing upon the face of 
the plea. 

(Signed) ROBERT HARDISON, 

Attorney fof Plaintiff. 

Martin J. McNamara, Esq., 

Martin F. O’Donoghue, Esq., 

943 Investment Building, 

Attorneys for Defendant. 

Gentlemen : 

Please take notice that the foregoing Demurrer 
9 will be argued before one of the judge^ of the Mu¬ 
nicipal Court of the District of Columbia, on 
Wednesday, the 8th day of April, A. D., 1931, a j ten o’clock, 
A. M., or as soon thereafter as the attention of the Court 
may be had. 

(Signed) ROBERT HARDISON, 

Attorney for Plaintiff . 
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Amended Plea to the Amended Declaration. 

Filed April 20, 1931. 

Now comes the defendant, John J. Noonan, by and 
through his attorneys Martin J. McNamara and Martin F. 
O'Donoghue, and files this amended plea to the amended 
declaration. 

The defendant denies that he entered into a contract of 
employment with the plaintiff as set forth in the plaintiff’s 
declaration and he denies that he is indebted to the said 
plaintiff in the sum of $750.00 or in any sum whatsoever. 

The defendant admits that during the year 1929 he em¬ 
ployed the said plaintiff as counsel to assist him in secur¬ 
ing legislation for the reduction of carfares for school 
children; that the terms of said contract were that the de¬ 
fendant was to pay the said plaintiff $500.00 in any event 
and the sum of $1,000.00 if the plaintiff secured the reduc¬ 
tion of such carfares for children. That under the terms 
of the said contract the said defendant agreed to cooperate 
with the said plaintiff to aid and assist him in producing 
the reduction of the said fares and, further, it was agreed 
that the plaintiff was to seek the advice and counsel of the 
defendant before anything was done and that the defendant 
had the final say as to what plans would be feasible and 
practicable. That the defendant has paid the said 
10 plaintiff the sum of $550.00 under the terms of the 
said contract. That the said plaintiff has never 
brought about the reduction of the said carfares for school 
children; that your defendant, with just and lawful cause, 
did discharge the said plaintiff from his employ in the 
month of February, 1930, for the reason that the said plain¬ 
tiff became dilatory in his work. That he was continually 
absent from the District of Columbia due to legislative 
duties that he was forced to attend to in the state of Ken¬ 
tucky ; that he was not in a position in Washington to keep 
in touch with the affairs regarding this proposition and 
that he did not take an active interest nor put forth his 
best efforts because of his legislative duties in the state of 
Kentucky. And, further, that the said plaintiff did attempt 
to perform acts contrary to the request of the defendant 
and in direct opposition to defendant’s wishes and dis¬ 
cretions, in open violation of the terms of the contract of 
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employment. And, further, that certain acts which the 
said plaintiff had performed against the wishes of this 
defendant had jeopardized the end sought by this contract 
and that if the said plaintiff had remained in the employ 
of the said defendant, the reduction of school fares of 
children could never have been brought about in the City 
of Washington. 

That your defendant has paid to the plaintiff the sum of 
$550.00 under the terms of the contract; that he is not in¬ 
debted to the plaintiff in the sum of $750.00 or 
whatsoever. 


m any sym 


(Signed) 

(Signed) 


MARTIN J. McNAMARA, 

MARTIN F. O’DONOGHUEj, 

943 Investment Building , 

W ashington, D . C., 
Attorneys for Defendant. 
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Demurrer to the Amended Plea to th\e Amended 

Declaration . 

Filed April 24,1933. 

I 

I 

Comes now the plaintiff, Ralph Gilbert, by His attorney, 
Robert Hardison, and Demurs to the Amended Plea to tHe 
Amended Declaration, and for grounds thereof says: 

1. That the plea is bad in law t and that the matters and 
things therein averred are insufficient in law to constitute 
a defense to the cause of action stated in the amended 
Declaration, and of this he prays the judgment of the court. 

Points to be Argued. 

• i 

1. The Plea is vague, indefinite, and states conclusions of 
the pleader, and does not aver facts. 

2. The averments of the plea are inconsistent, contra¬ 
dictory and mutually destructive. 

(Signed) ROBERT HARDISON, 

Appeals Building, 
Attorney for Plaintiff. 


2—5910 a 
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Messrs. Martin J. McNamara and Martin F. 0 ’Donoghue, 
943 Investment Building, 

Attorneys for Defendant. 

Gentlemen : 

You will take notice that upon Monday, April 27, 1931, at 
10 o’clock, A. M., I will call the foregoing Demurrer to the 
attention of a Judge of the Municipal Court. 

(Signed) ROBERT HARDISON, 

Appeals Building , 
Attorney for Plaintiff. 

Motion to Take Declaration for Confessed. 

Filed May 11, 1931. 

Comes now the plaintiff by his attorney, Robert Hardi¬ 
son, and moves the Court for an order against the defend¬ 
ant, taking the amended declaration for confessed, for the 
reason that the defendant has not complied with the 
12 order of the Court hereinbefore made upon the 27th 
day of April, 1931, allowing the defendant five days 
in which to file an amended plea. 

This 11th day of May, 1931. 

(Signed) ROBERT HARDISON, 

Attorney for Plaintiff. 

Martin F. O’Donoghue, 

Attorney for John J. Noonan. 

Dear Sir: 

You will take notice that I will, upon Friday, May 15, 
1931, at twn o’clock A. M., call the foregoing motion to the 
attention of one of the Judges of the Municipal Court. 

This l'lth day of May, 1931. 

(Signed) j ROBERT HARDISON, 

Attorney for Plaintiff. 

Amended Plea to the Amended Declaration. 

Filed May 13, 1931. 

Now comes the defendant, John J. Noonan, by and 
through his attorneys Martin J. McNamara and Martin F. 
O’Donoghue and files this amended plea to the amended 
declaration. 

The defendant denies that he entered into a contract of 
employment with the plaintiff according to the terms as set 
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forth in the plaintiff’s declaration and he denies that he is 
indebted to this plaintiff in the sum of $750.00 ot in any sum 
whatsoever. The defendant admits that during the year 
1929 he employed the said plaintiff to assist him in securing 
legislation for the reduction of carfares for school children. 
That the terms of said contract were that the defend- 

13 ant was to pay the plaintiff $500 for his services in 
any event and the sum of $1,000 if the plaintiff was 

able to secure the reduction of said carfares for school chil¬ 
dren. That under the terms of the said agreement the said 
defendant and plaintiff did agree to cooperate with each 
other to secure the end sought by the contract and further 
it was agreed that the plaintiff was to secure th^ advice and 
counsel of the defendant before anything was done and be¬ 
fore any act was placed or attempted and that tie defendant 
had the final say as to what plans would be feasible and prac¬ 
ticable and as to what act was to be done or not to be done; 
that your defendant did during the month of February, 
1930, for a just and lawful cause, discharge the plaintiff 
from his employ for the reason, that the said plaintiff be¬ 
came dilatory in his work; that he was continjually absent 
from the District of Columbia due to his legislative duties 
in Kentucky when it was imperative and necessary to be 
here personally in the city of Washington actively working 
under the terms of his employment. Further, ^hat the said 
plaintiff did attempt to perform acts contrary to the re¬ 
quest of this defendant and in direct opposition to defend¬ 
ant’s wishes and directions, in open violation of the terms 
of the contract of employment in this, that on or about Feb¬ 
ruary 24, 1930, your defendant directed the plaintiff not to 
submit the question of reduction of fares for school children 
to the Public Utilities Commission for decision but to order 
and request a special hearing on the matter by the Con¬ 
gress, and to secure from Congress a law making manda¬ 
tory the reduction of car fares for children. Tljis the plain¬ 
tiff refused to do and in direct opposition to defendant’s 
commands and wishes attempted to have legislation passed 
giving discretionary powers to the Public Utilities Com¬ 
mission to reduce car fares for children, if s^id Commis¬ 
sion saw fit to do so. 

14 Wherefore, for this open and flagrant violation of 
the contract, your defendant did discharge the said 

plaintiff from his employ. 
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Further, said defendant has paid the plaintiff the sum 
of $550.00 under the terms of said contract. That the said 
plaintiff did not secure the reduction of car fares for school 
children and could not have brought about such a change if 
he had remained in the employ of said defendant. 

Further, that the contract of employment between plain¬ 
tiff and defendant cannot be enforced at law because the 
same is void and unenforceable on the grounds of public 
policv. 

(Signed) MARTIN J. McNAMARA, 

(Signed) MARTIN F. O’DONOGHUE, 

Attorneys for Defendant, 

943 Investment Building. 

Demurrer to Second Amended Plea. 

Filed May 26, 1931. 

Comes now the plaintiff by his attorney and demurs to 
the second amended plea to the amended declaration, and 
for grounds in support of said motion, says that the matters 
therein alleged are insufficient in law to constitute a defense 
to the cause of action stated in the amended declaration. 
Of this he prays the judgment of the Court. 

Points to be Argued. 

1. The plea is not responsive to the cause of action stated 
in the declaration. 

2. The plea states conclusions of law rather than state¬ 
ments of fact. 

3. It does not appear from the plea that defendant had 
any fight under the contract to discharge plaintiff for the 

reason stated, or for any reason. 

15 4. It appears from the declaration, and it is not 

denied by the defendant, that the plaintiff had the 
right to select ways and means to carry on the work he 
was employed to do. 

5. Plaintiff’s right to the agreed fee was not contingent 
upon his having secured the reduction in fare for school 
children. 

6. The statement in the plea that the acts and efforts of 
plaintiff cannot have brought about the reduction, is a con¬ 
clusion of the pleader, and is wholly incapable of demon¬ 
stration. 
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7. The averments in the plea are contradictory, incon¬ 
sistent, and mutually destructive. 

8. The claim that the contract was void as hgainst public 
policy, stands adjudicated in this case adversely to de¬ 
fendants claim. 

(Signed) ROBERT HAREtlSON, 

Attorney fot Plaintiff. 

Martin F. O’Donoghue, 

Attornev for John J. Noonan. 

* 

Dear Sir: 


You will take notice that I will, upon Friday, May 29, 
1931, at ten o’clock a. m., call the foregoing matter to the 
attention of one of the Judges of the Municipal Court. 

This 26th dav of May, 1931. 

(Signed) ROBERT HARDISON, 

Attorney for Plaintiff. 

Motion to Require the Defendant to Make His Plea More 

Specific, Definite, and Certain. 

Filed June 22,1931. 

Comes now the plaintiff, by his attorney, add moves the 
Court for an order requiring the defendant to make his 
second amended plea more specific, definite and certain 
in the following respects: 

16 1. Defendant alleges 

“that the terms of said contract were that tjie defendant 
was to pay the plaintiff $500 for his services n any event, 
and the sum of $1,000 if the plaintiff was able to secure 
the reduction of said car fares for school children.” 

The language is, “if the plaintiff was able”. This is a 
statement to the effect that the plaintiff should have the 
direction of the work, and control of the wa^s and means 
by which it should be carried on. It is then alleged: 

“Said defendant and plaintiff did agree to cooperate 
with each other to secure the end sought by the contract, 
and further it was agreed that the plaintiff was to secure 
the advice and counsel of the defendant before anything 
was done, and before any act was placed, or attempted, and 
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that the defendant had the final say as to what plans would 
be feasible, and practicable, and as to what act was to be 
done, or not to be done.” 

This language is a contradiction of the previous language, 
and the defendant is called upon to state specifically and 
unequivocally whether plaintiff was to have direction of 
the matter and control of the ways and means by which it 
should be carried on, or whether the defendant was to 
have such control and direction, and, second, whether the 
plainti.s.9 was to receive $1000 in the event the result was 
obtained at all, or only if the result was wholly obtained 
by the plaintiff. 

2. It is alleged by defendant 

“that the said plaintiff became dilatory in his work, that 
he was continuallv absent from the District of Columbia, 

w 7 

due to his legislative duties in the State of Kentucky, when 
it was imperative and necessary to be here personally, in 
the city of Washington actively working under the terms 
of his employment.” 

Defendant is called upon to state when and in what re¬ 
spect the plaintiff 

(a) “became dilatory in his work;” 

(b) the times during which “he was continually ab¬ 
sent;” 

17 (c) in what respects and for what purpose “it 

was imperative and necessary” for plaintiff to be 
here, personally, and in what respects the work was ham¬ 
pered, impeded, or retarded at such times by reason of his 
absence. 

3. In what respect and by what means the plaintiff at¬ 
tempted to have legislation passed giving discretionary 
power to the Public Utilities Company to reduce car fares 
for children, and how said attempt obstructed, or impeded, 
or tended to defeat the end sought. 

4. What part of the sum of $550, which defendant says 
he paid the plaintiff, was expense money, and how much 
was paid upon the agreed fee. 

5. State how, and in what respect the contract between 
plaintiff and defendant was void and unenforceable on the 
grounds of public policy. 
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GILBERT. 


6. That the defendant be required to state his several 
asserted defenses in separate paragraphs. 

(Signed) ROBERT HARDISON, 

Attorney for. Plaintiff. 

Martin F. O’Donoghue, 

Attorney for John J. Noonan. 

Dear Sir: 

You will take notice that I will, upon Wed4esday, June 
24, 1931, at ten o’clock a. m. call the foregoiijg motion to 
the attention of one of the Judges of the Municipal Court. 
This 20th day of June, 1931. 

(Signed) ROBERT HARDISON, 

Attorney for Plaintiff. 

Defendant's Amended Bill of Particulars. 


Filed July 13,1931. 


To fee for professional services 
Expense money . 


$250.00 

300.00 


(Signed) 


t < 
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$550.00 

MARTIN J. McNAMA^A, 
MARTIN F. O’DONOQHUE, 

Attorneys for Defendant. 


Motion to Strike. 


Filed July 14,1931. 

Comes the plaintiff, Ralph Gilbert, by liis attorney, 
Robert Hardison, and moves the Court to strlike from the 
second amended plea of the defendant, the last two para¬ 
graphs thereof, reading: 

“ Further, said defendant has paid the plaintiff the sum 
of $550.00 under the terms of said contract, 'fhat the said 
plaintiff did not secure the reduction of car faifes for school 
children and could not have brought about sich a change 
if he had remained in the employ of said defendant. 

Further, That the contract of employment between plain¬ 
tiff and defendant cannot be enforced at law 1 because the 
same is void and unenforceable on the grounds of public 
policy.” 
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upon the ground; 1st, that the averments are incompetent, 
immaterial, and irrelevant, and do not constitute any de¬ 
fense to the cause of action set up in the declaration; 2nd, 
That the last paragraph, reading: 

“Further, That the contract of employment between 
plaintiff and defendant cannot be enforced at law because 
the same is void and unenforceable on the grounds of pub¬ 
lic policy,” 

by previous ruling of the Court herein upon demurrer of 
defendant to plaintiff's amended declaration has been ad¬ 
judged insufficient as a defense, and the matter now stands 
Res Judicata in this case. 

(Signed) ROBERT HARDISON, 

Attorney for Plaintiff . 


Martin F. O'Donoghue, 

Attornev for John J. Noonan. 

•> 

Dear Sir: 

You will take notice that I will, upon Friday, July 17, 
1931, at ten o'clock A. M. call the foregoing motion to the 
attention of one of the Judges of the Municipal Court. 

(Signed) ROBERT HARDISON, 

Attorney for Plaintiff. 

19 Reply of •Plaintiff to Second Amended Plea to 

Amended Declaration. 

Filed September 10,1931. 

Comes now the plaintiff, Ralph Gilbert, and for reply to 
the second amended plea to the amended declaration denies 
that, under the terms of the contract of employment, which 
he entered into with the defendant, the defendant had the 
final say as to what plan would be feasible and practical, 
and that the defendant had the right to say what act, or 
acts, should be done in the prosecution of the work. The 
plaintiff says the fact is that under the contract he, plain¬ 
tiff, had the right to control prosecution of the work and 
had the direction of it and all acts to be done in the prose¬ 
cution thereof. He denies that he, plaintiff, became dila¬ 
tory in the work; he denies that he was continually absent 
from the District of Columbia, or that he was absent at all 
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when it was imperative, or necessary, for him tjo be in the 
City of Washington working under the terms!of his em- 
ployment, but alleges the fact to be that whenever it was 
necessary, and proper, in the prosecution of the work, for 
him to be in Washington, he came to and remained in 
Washington. 

He denies that, in open violation of the terms of the con¬ 
tract, or at all, he, plaintiff, contrary to the request of the 
defendant and in direct opposition to the wishes and direc¬ 
tion of the defendant, attempted to perform certain acts in 
the prosecution of said work. Plaintiff denies that in 
direct opposition to defendant’s commands and wishes, he, 
plaintiff, attempted to have legislation passed ijo give dis¬ 
cretionary powers to the Public Utilities Commission to 
reduce car fares for children. And plaintiff denies that 
defendant directed plaintiff not to submit the Question of 
reduction of fares for school children to the Public Utilities 
Commission for decision, but to order and request a special 
hearing on the matter by Congress, aijd plaintiff 
20 alleges the fact to be that this matter,! under the 
terms of the contract, was left to his owu judgment 
and discretion, and in order to get action by Congress it 
was first necessary to apply to the Public Utilities Commis¬ 
sion for action and this plaintiff did without objection on 
the part of the defendant. 

For further reply to the plea of the defendant plaintiff 
denies that the contract of employment between plaintiff 
and the defendant cannot be enforced because it is void 
and unenforcible on the grounds of public polic^. And the 
plaintiff further says that that question stands adjudicated 
in this case because defendant demurred to thje amended 
declaration of plaintiff and alleged that identical ground in 
his demurrer, and the court, in ruling upon sai<^ demurrer, 
held that the said contract was lawful and enfprcible, and 
that question now is res judicata and stands adjudicated in 
this case, and plaintiff pleads and relies upon tlfe said rul¬ 
ing and judgment of this court on that questiofi upon the 
demurrer in bar of the defendant’s right to plea<3, or claim, 
that said contract was illegal. 

Wherefore plaintiff prays as in his amended 

(Signed) ROBERT HARDISON, 

Attorney for Plaintiff . 


declaration. 
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Note of Issue . 
Filed October 5, 1931. 


To the Clerk: 

The title of this cause is shown in the caption. 

The attorney for the plaintiff is Robert Hardison, 426 
5th Street N. W., Washington, D. C. 

The attorneys for the defendant are Martin F. O’Dono- 
ghue and Martin F. McNamara, Investment Building, 
Washington, D. C. 

21 The date of the filing of the last pleading in this 
case, to wit, the reply of the plaintiff, was 10 day of 
September, 1931. 

You will please calendar this cause for trial. 

(Signed) ROBERT HARDISON, 

Attorney for Plaintiff. 

Mr. Martin F. O’Donoghue, 

Investment Building, 

Washington, D. C. 

Dear Sir: 

Please take notice that the foregoing note of issue was 
filed October 5, 1931. 

(Signed) ROBERT HARDISON, 

Attorney for Plaintiff. 

Trial of Case. 

April 19,1932. 

Mins. 63, p. 401: Jury sworn; respited until Wednesday, 
April 20, 1932, at 10:15 A. M. 

Verdict of Jury. 

April 20,1932. 

Mins. 63, p. 409: Comes again the parties in the above 
entitled cause, and the same jury that was respited on 
Tuesday, April 19th, 1932, and after this is given to the 
jury in charge, they upon their oath say that they find in 
favor of the plaintiff in the sum of Two Hundred fifty and 
noAOO dollars ($250.00). 
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Motion for New Trial. 

April 23,1932. 

Now comes the defendant, John J. Noons,n, by and 
through his attorneys, Martin J. McNamara and Martin F. 

O’Donoghue, and moves this Honorable Court to 
22 grant a new trial in the above-entitled c^use on the 
following grounds: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the 
evidence. 

3. That the Court erred in over-ruling defendant’s mo¬ 
tion for directed verdict made at the end of th^ plaintiff’s 
case. 

4. That the Court should have refused to recognize the 
contract that plaintiff proved and the work and labor 
proved thereunder, on the grounds that the same was 
voided on the grounds of public property. 

5. That the court erred in permitting the plaintiff to 
amend his declaration. 

6. That the Court erred in permitting evidence to be in¬ 
troduced as the reasonable value of plaintiff’s services. 

7. That the Court erred in matters of law in instructing 
the jury. 

(Signed) MARTIN J. McNAMARA, 

“ MARTIN F. O’DONOGHUE, 

Attorneys for Defendant. 

R. A. Hardison, Esq., 

Appeals Building, 

Washington, D. C.: 

Please take notice that the above-entitled c^use will be 
called to the attention of Judge Cobb on Thurlsday, April 
28,1932, at 10 o’clock A. M. j 

(Signed) MARTIN J. McNAMARA, 

“ MARTIN F. 0 ’DONOGIIUE, 

I 

Attorneys for Defendant. 


i 



20 


JOHN J. NOONAN VS. RALPH S. GILBERT. 


23 Writ of Error Allowed. 

Writ of error issued by Court of Appeals May 18th, 1932. 

24 Filed May 18, 1932, Municipal Court, District of Co¬ 

lumbia. 

United States of America, ss : • 

The President of the United States to the Honorable James 

A. Cobb, Judge of the Municipal Court of the District of 

Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Ralph Gilbert, plain¬ 
tiff, and John J. Noonan, defendant, No. A-7428, a mani¬ 
fest error hath happened, to the great damage of the said 
defendant, as by his complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Court of Appeals of the District of 
Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
20 days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days 
as the court below or a judge thereof for sufficient cause 
shall allow; that the record and proceedings aforesaid be¬ 
ing inspected, the said Court of Appeals may cause further 
to be done therein to correct that error, what of right and 
according to the lavrs and customs of the United States 
should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 18th day of May, in the 
year of our Lord one thousand nine hundred and thirty- 
two. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia , 
By MONCUREL BURKE, 

Deputy Clerk. 
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Allowed by 
CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia . 

[Endorsed:] Filed May 18, 1932. Municipal Court, Dis¬ 
trict of Columbia. 

25 Filed Sep. 7, 1932, Municipal Court, pistrict of 

Columbia. 


In the Municipal Court of the District of Columbia. 

No. A-7428. | 

Ralph Gilbert, Plaintiff, 

v. I ; 

John J. Noonan, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this c^iuse before 
Mr. Justice Cobb and a jury duly empanelled and sworn 
to try the issues herein, which trial began on April 19, 
1932, the following proceedings were held: 

Thereupon, to maintain the issues on their part joined, 
the plaintiff called as a witness one Ralph Gilbert, who in 
substance testified that he is the same Ralph Gilbert, plain¬ 
tiff in this case. That he is fifty years of age ai[d a lawyer 
by profession, and that at the present time he i$ a member 
of Congress from the State of Kentucky. Thajt he was a 
member of Congress prior to the inception of this contract 
on which suit was brought in May, 1929. Whilie he was a 
member of Congress, he served on the main District Com¬ 
mittee and the sub-District Committee of th^ judiciary. 
That these committees have general supervision of the af¬ 
fairs of the District of Columbia and the question of the 
regulation of carfares for school children. That the propo¬ 
sition of the merger of the various street car companies had 
been up before the Committee, of which witness had been 
a member about two years before he left Congress. That 
witness went out of office the 4th day of March, JL929. That 
defendant, Noonan, had been an active participant before 



22 JOHN J. NOONAN VS. RALPH S. GILBERT. 

the Committee on these matters. That just after witness 
went out of Congress, the defendant, Noonan, approached 
him with the proposition that the witness represent him in 
securing reduced carfares for school children. That at that 
time, witness told him he did not know whether he could 
or not, but that on a later date agreement was finally closed 
out on about June 6, 1929. That the terms of employment 
were by an oral contract. That Gilbert was to repre- 
26 sent Noonan in securing reduction of carfares for 
school children, and that Gilbert was to represent the 
defendant in an effort to secure a reduction by an order of 
the Public Utilities Commission or by an Act of Congress 
if necessary. That he was to receive the sum of $500.00 
in any event, and in the event that carfares were reduced 
then Noonan was to pay $500.00 more, and further Noonan 
was to pay all of witness’ expenses. Of the fee a retainer 
of $250.00 was to be paid down upon witness beginning the 
work. That it was understood at the time that a Mr. 
Wilkinson was to keep the witness advised as to what was 
going on before any committee in Congress and the Public 
Utilities Commission. That shortly after the closing out 
of contract, Mr. Wilkinson and witness went out to Mr. 
Noonan’s house to talk over the matter. That by the terms 
of the agreement, witness was to appear purely as attorney 
for Noonan before the Public Utilities Commission and 
before the committees in Congress. That he, plaintiff, was 
to have the selection of ways and means of carrying on the 
work and the direction of it, and that only proper and law¬ 
ful methods were to be used, viz., the assembling and pro¬ 
duction of data before the Commission and committees of 
Congress and the presentation of argument if necessary. 
That witness was immediately ready after the closing of 
the contract to appear before the Public Utilities Commis¬ 
sion on behalf of Mr. Noonan, but due to a letter addressed 
to Hon. R. Gilbert, Shelbyville, Kentucky, written by the 
defendant, Noonan, and duly introduced in evidence as 
plaintiff’s exhibit No. 1, Gilbert was at that time prevented 
from coming to Washington and going before the Public 
Utilities Commission on behalf of Mr. Noonan because de¬ 
fendant, Noonan, felt that the Railway Companies would 
use the question of reduction of carfares for school chil¬ 
dren as a means to secure an increase in adult carfares. 
That a great deal of correspondence passed between the 
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witness and the defendant, Noonan, on this particular point. 
That the defendant, Noonan, by his correspondence abso¬ 
lutely refused to let witness appear before the Ifublic Utili¬ 
ties Commission because Noonan felt that they! would use 
the reduction of carfares for school children ks a means 
to obtain increased carfares for adults. That thereafter, 
the witness Gilbert acceded to his client’s request and 
thought that they would wait until after the hearing before 
the Public Utilities Commission for increased carfares had 
been passed on before the Commission that they would then 
go in on a special hearing. That witness during this time 
used to receive a lot of newspaper clippings from 
27 Noonan relative to the hearings before the Public 
Utilities Commission and other data on t)ie question 
of reduced carfares for school children. That ihe witness 
also had a Mr. Wilkinson making him copies | of certain 
documents that were to be produced before the Public Utili¬ 
ties Commission, and Wilkinson who was an attorney at 
law, at the instance of plaintiff briefed the question as to 
the power of the Commission to order the reduction for 
which plaintiff paid him $50.00. The employment of Wilkin¬ 
son to assist was by agreement with Noonan, tho Noonan 
was not to pay for his services. That witness ijnade about 
four or five trips from Shelbyville, Kentucky, to Washing¬ 
ton, D. C., on this case. That he received the sunti of $300.00 
from Mr. Noonan for expenses. That various correspond¬ 
ence passed between the witness and the defendant, 
Noonan, relative to what action should be takei^ before the 
Public Utilities Commission and that at the request of 
Mr. Noonan, the matter of filing the petition before the 
Public Utilities Commission was deferred until after a de¬ 
cision had been reached by the Public Utilities Commission 
on the petition of the Railway Companies for increased car¬ 
fares. Witness testified that he interviewed Congressman 
Gibson from Vermont and requested him to introduce a 
bill in the House securing a reduction of carfares for school 
children. That in response to a request from defendant 
Noonan, witness sent a telegram to Senator Capper of 
Kansas informing Senator Capper that they desired Con¬ 
gress to pass an act making it mandatory on the Street 
Car Companies to grant reduced carfares for School chil¬ 
dren. That immediately after his employment, witness 
went to see the Presidents of two Railway Companies and 
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tried to persuade them for the purpose of public approval 
to agree to the reduction of carfares for school children. 
That Mr. Wilkinson accompanied him on these visits. That 
the Railway Companies would not appose such a request. 
Witness had two conferences with the Railway Companies. 
Witness had a conference also with Mr. Hayden, a Labor 
Leader, and also visited a Mrs. Bannerman. That witness 
also had Mr. Wilkinson, who is employed at the Interstate 
Commerce Commission, to draw up a brief. That witness 
also interviewed Mr. Bride of the Corporation Counsel of 
the District of Columbia. That he had several conferences 
with the Congressional Committee, with Senator Capper 
and with Mr. McLeod, as Chairman of the House District 
Committee. Shortly after March 24, 1930, witness came to 
Washington to see about a hearing and the possibility of 
securing legislation on the reduced carfare question. That 
witness called Mr. Noonan on the telephone and asked him 
to come down town hnd Noonan told him to keep out of the 
case as he was hurting matters. That Noonan declined to 
come down town to see him, but told him to mail him his 
bill and if his lawyer told him to pay it, he would. 
28 That witness was always ready, willing and able to 
fulfill the terms of his contract of employment and 
had done everything in his power to secure the reduction 
of carfares for school children. That witness’ services 
were alwavs available. 

Cross-examination. 

By Mr. O’Donoghue: 

That witness spoke to ten members of Congress about 
securing a passage of a bill for reduced car fares. That 
witness had talked to Congressman Gibson and the Con¬ 
gressman said he would introduce such a bill. That witness 
told Mr. Noonan about his talk with Congressman Gibson. 
That witness only appeared once before any House Com¬ 
mittee on the reduction of car fares for school children. 
That he did not appear by Noonan’s request. That at the 
time Noonan discharged the witness, the members of the 
Senate and the House Committee had expressed themselves 
as favorable to the passage of the bill making it mandatory 
for the reduction. That everything had been done by the 
witness that could be done by him. That witness saw 
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Sanator Capper and Senator Wheeler and got tome sug¬ 
gestions from the Senate Committee. That he also saw 
members of the District Committee. 

To further maintain the issues on its part joined, the 
plaintiff called one Clarence McLeod, who, being first duly 
sworn, testified as follows: j 

That he is and has been a member of the Houfee of Rep¬ 
resentatives since 1920. That he has served on the House 
District Committee for the last six years. Witness testi¬ 
fied that Gilbert had talked with him two or tiree times 
about the passage of the bill for the reduction 6f car fare 
for school children and that Gilbert urged that the hearing 
be expedited. That witness told Gilbert what his personal 
attitude was and the various attitudes of members of the 
Committee. 

L 

And to further maintain the issue on its part joined, the 
plaintiff next called as a witness one Arthur Wilkinson, who 
testified that he is a member of the bar. That iii 1929, Mr. 
Gilbert told witness that he had been employed Ipy Noonan 
to take charge of the prosecution for the reduction of 
29 car fares for school children. That Gilbert desired 
witness to assist him as far as he could iri the work. 

i 

That in the early part of June, 1930, Mr. Gilbert and he 
went out to see Noonan at his home and the whole matter 
was discussed. That after this conversation, (frilbert de¬ 
cided to file a petition before the Public Utilities Commis¬ 
sion. That later Noonan called witness on phone and asked 
him to come out to his house. That at his home Noonan told 
witness that he understood the Railway Companies were 
going to use the reduction of car fares for schopl children 
as a means to increase adult fares, and that I^oonan felt 
that the petition should not be filed. That it tons finally 
agreed between them to put the matter up before Gilbert 
and let him decide it. That witness and Gilbert got in touch 
with the various Railway Presidents and Mr. Fleharty of 
the Public Utilities Commission. That witness attended 
part of the hearings for increased car fares before the Pub¬ 
lic Utilities Commission and communicated with Mr. Gil¬ 
bert on what had occurred. 
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Cross-examination. 

By Mr. O’Donoghue: 

Witness does not know how many times Mr. Gilbert came 
to Washington on Mr. Noonan’s business. That the hear¬ 
ings that witness attended before the Public Utilities Com¬ 
mission had nothing to do with Mr. Noonan’s business. It 
was merely for a petition for the Railway Companies to 
increase adult car fares. 

Whereupon the plaintiff rested his case and the counsel 
for the defendant, Noonan, immediately moved for a di¬ 
rected verdict on the following grounds: 

1. That the contract between the plaintiff and the de¬ 
fendant could not be enforced and is void on grounds of 
public policy. 

2. On the grounds that the action is impropely brought, 
because the plaintiff is suing for damages in the full sum 
of $750.00, instead of an action being brought on a quantum 
meruit basis for the reasonable value of his services. 
Whereupon, the Court overruled the motion for directed 
verdict of the defendant and permitted the plaintiff to 
amend his declaration so that the plaintiff could recover on 
a quantum meruit basis for the reasonable value of his serv¬ 
ices, and an exception was duly taken by the defend- 

30 ant and noted upon the minutes of the Court. 

Whereupon the plaintiff next called as its witness, Ralph 
Gilbert, who, being first duly sworn, testified as follows: 

That the reasonable value of the services rendered by the 
witness to Mr. Noonan was $1,000.00. That witness has had 
much experience as a lawyer, having practiced law for 
twenty-^ive years and that he had served on the bench for 
eight years. 

And that and there the plaintiff rested his case. 

Whereupon the defendant, to maintain the issues on its 
part joined, called John J. Noonan, who testified that he is 
the defendant in this case. That witness had met Congress¬ 
man Gilbert before 1929. That shortly before Congress¬ 
man Gilbert went out of Congress in 1929, witness met Gil¬ 
bert in his office and asked Gilbert to help him get reduced 
car fares for school children. That soon afterwards, 
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Noonan hired Gilbert to represent him in securing legisla¬ 
tion for reduced car fares for school children. (That wit¬ 
ness agreed to pay him no less than $500.00 in ^ny event, 
and if he put it across, Noonan would pay him |$1,000.00; 
and the witness further agreed to pay all of Gi'bert’s ex¬ 
penses. That $250.00 was paid at once. That soon after 
the contract had been entered into Wilkinson aijid Gilbert 
came out to witness’ house and the three of them discussed 
the situation backwards and forward. After that! conversa¬ 
tion, Gilbert told witness that he had seen Mr. Hain and Mr. 
Hanna of the Railway Companies and that they bad agreed 
to a half fare. That witness was told by an Editor of the 
News that the street car companies were going to make an 
effort to use Noonan’s petition for reduction of car fares 
for school children as a means to secure increased car fares 
for adults. That immediately this witness went to see Wil¬ 
kinson and talked the matter over with him. That witness 
told Wilkinson that he did not want to go before the Public 
Utilities Commission at that time. That witness; told Wil¬ 
kinson to tell Gilbert and that witness immediately wrote 
Gilbert a letter. That shortly after this, Gilbert came to 
Washington, and told Noonan that he was going! down and 
appear before the Commission. That Noonan td>ld Gilbert 
that he was not to go before the Public Utilities Commission 
as representing him. That witness told Gilbert if he went 
before the Public Utilities Commission, that witness would 
follow him down there and state on the stand that 
31 Gilbert was not representing him on that matter. 

That a short time before witness went on trip to Bel¬ 
gium, he had a talk with Gilbert and Congress was in ses¬ 
sion at the time. That Gilbert told him he wo|ild have a 
bill introduced making it mandatory for the reduction of 
car fares for school children. That Gilbert tolfl him that 
Senator Capper would introduce the bill. That witness 
cabled him from Brussels. That witness learned from 
several friends while in Brussels that no bill hid been in¬ 
troduced in Congress. That when witness got back from 
Brussels he took charge of the proceedings himself. That 
he had waited seven months for Gilbert to [accomplish 
something. That no meetings or hearings had, been held,- 
so witness went into the thing himself. That witness went 
up to see Congressman McLeod and talked to other Con¬ 
gressmen and finally got a hearing. That after witness had 
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seen McLeod, he met Gilbert here in Washington. That 
witness had a conversation with Gilbert and asked Gilbert 
why he did not have Senator Capper introduce the bill. 
Witness stated that the matter had been rocking along for 
a period of eight months and in that time Gilbert had never 
done anything except that he desired to present the matter 
to the Public Utilities Commission, but that witness op¬ 
posed it for the reasons that have been stated here. That 
witness wanted Congress to pass a law making the reduction 
of car fares mandatory. That finally witness got a bill 
passed through Congress many months after he had dis¬ 
charged Gilbert. Gilbert had worked with the Public 
Utilities Commission idea, but had done nothing else. 

Cross-examination. 

Bv Mr. Hardison: 

mt 

That witness did employ Gilbert in June, 1929 to repre¬ 
sent and assist him in this matter. That Gilbert had a right 
to go before Congress or to take the matter up before Pub¬ 
lic Utilities Commission. That witness wrote him to that 
effect. That witness at one time did not have any objec¬ 
tion against having the matters brought before the Public 
Utilities Commission, but after a talk with the Editor of 
the News, he did object because witness believed that the 
Railway Companies would use his petition as a means to 
increase car fares. That witness did not tell Gilbert until 
the latter part of March, 1930, that he did not want him 
connected with the matter any longer. That the only time 
witness remembered Gilbert doing anything was 
32 when he appeared before the Public Utilities Com¬ 
mission and again when he said he had been up on the 
hill and talked with a few representatives and they said 
they were going to introduce a bill. That witness asked 
Gilbert to have a bill introduced in Congress around De¬ 
cember, 1929. That Gilbert said he would have it intro¬ 
duced. That witness in the early part of December, 1929, 
sailed for Belgium, and when he returned around the mid¬ 
dle of January, 1930, the bill had not been introduced. That 
Gilbert said that Senator Capper was going to introduce it 
on the Senate side. 

Thereupon, to maintain the issues on its behalf, the plain¬ 
tiff then called as a witness, Robert M. Buck, District Build- 
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ing reporter for the Washington Daily News. That witness 
was in a conference with Gilbert and Noonan a few days 
after Noonan had employed Gilbert. That they| discussed 
the proposition of what was to be done in the campaign to 
reduce carfares for school children. It was agreed then to 
intervene at the hearings of the conference for! increased 
rates before the Public Utilities Commission. That there¬ 
after Noonan came to the witness and told him wjiat he had 
learned from the City Editor of the News. That Noonan 
said that he would not file his petition before the Public 
Utilities Commission while the rate revision hearing was 
on. That at first, the witness did not agree with Noonan, 
but after talking with Gilbert and Noonan and ^oing into 
the matter carefully, witness found that Noonanj was right 
and the street car companies would use his petition to ob¬ 
tain a greater increase in fares for adults. That witness 
attended all the hearings before the Public Utilities Com¬ 
mission, and he never saw Gilbert at any of them. 

Thereupon to further maintain the issues on their part 
joined, the defendant called as a witness, William McK. 
Clayton, who is a member of the bar of the District of 
Columbia, and interested in public utility matters. That 
witness knows plaintiff and defendant very well, j That wit¬ 
ness recalls he had conversation with Noonan once in June, 
1929, wherein Noonan stated that the street car companies 
were going to use his petition as a means to ihcrease the 
adult fare up to ten cents and that therefore, he did not 
let his petition go before the Public Utilities Commission. 

Thereupon, to further maintain the issues on their 
33 part joined, the defendant next called as a witness, 
Walker Stone, who is a reporter for fhe Scripp 
Howard papers. That witness is very familiajr with the 
acts of Congress relating to the question of cal' fares for 
school children. That at that time he was covering Con¬ 
gress for the Washington Daily News. That yitness at¬ 
tended all of the hearings relative to the passage of the bill 
reducing car fares for school children. That witness never 
saw Gilbert at any of these hearings. That it \^as Noonan 
who was present and actively behind the passage of the bill 
that finally went through. 

The foregoing is in substance all of the testimony bearing 
on the exceptions herein reserved on behalf of| defendant. 
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Whereupon and as all exceptions were duly notes and 
allowed as aforesaid and duly entered upon the minutes of 
the Court before the jury retired to consider its verdict, 
and because the matter and things hereinbefore recited are 
not matters of record, in order to make the same a part of 
the record herein, which is hereby ordered, so that defend¬ 
ant may have his case reviewed on appeal, the defendant, 
by his attorney, moves the Court to sign and seal this, his 
bill of exceptions, to have the same force and effect as if 
each and every one of said exceptions had been separately 
signed and sealed, which motion is granted by the Court; 
and thereupon the defendant tenders this, his bill of excep¬ 
tions, and requests the Court to sign and seal the same, 
which is accordingly done now for then this 27 day of 
January, 1933. 

' JAMES A. COBB, 

MARTIN J. McNAMARA, 

MARTIN F. O’DONOGHUE, 

Attorneys for Appellant. 

ROBERT HARDISON, 

Attorneys, for Plaintiff. 

[Endorsed:] A-7428. Gilbert vs. Noonan. Bill of 
exceptions. M. F. O’Donoghue. Filed Sep. 7, 1932. 
Municipal Court, District of Columbia. 

34a Minute Entry of Order of Court Extending Time for 

Filing Transcript of Record. 

Filed February 20,1933. 

Minutes 69, P. 276: Upon consideration of the motion 
made herein by the plaintiff, it is this 20th day of February, 
1933, 

Ordered, That the time for filing the record in this case 
be and the same is hereby extended to February 27,1933. 

34 Assignment of Errors. 

Filed June 2,1932. 

1. That the court erred in overruling defendant’s de¬ 
murrer to plaintiff’s amended declaration. 
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2. That the court erred in overruling defendant’s motion 
for directed verdict at the end of plaintiffs’ case.! 

3. That the court erred in permitting plaintiff to amend 
his declaration from an action on an expressed Contract to 
a quantum meruit after the plaintiff had rested his case. 

4. That the court erred in overruling defendant’s motion 
for new trial. 

5. That the court erred in permitting witness Gilbert to 
testify to the reasonable value of his services. 

(Signed) MARTIN J. McNAMARAj 

“ MARTIN F. O’DONOGHUE, 

Attorneys for 

Designation of Record. 

Filed June 2, 1932. 

Now comes John J. Noonan, defendant in the above en¬ 
titled cause, and designates the parts of the records which 
he desires to have included in the transcript, said parts 
being considered sufficient for the determination of the 
questions raised on appeal, namely: 

(1) Declaration. 

(2) Demurrer to Declaration. 

(3) Amended Declaration. 

(4) Demurrer to Amended Declaration. 

(5) Plea. 

35 (6) Demurrer to Plea. 

(7) Amended Plea. 

(8) Demurrer to Amended Plea. 

(9) Motion to Take Declaration for Confessed. 

(10) Amended Plea. 

(11) Demurrer to Second Amended Plea. 

(12) Motion to Require the Defendant to Ma^e his Plea 
More Specific, Definite and Certain. 

(13) Defendant’s Amended Bill of Particular^. 

(14) Motion to Strike. ! 

(15) Replication to Second Amended Plea. 

(16) Note of Issue. 

(17) -. 

(18) Trial of Case. 

(19) Verdict of Jury. 

(20) Motion for New Trial. 

(21) Writ of Error Allowed. 
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(22) Bill of Exceptions. 

(23) Assignments of Errors. 

(24) This Designation. 

(Signed) MARTIN J. McNAMARA, 

“ MARTIN F. O’DONOGHUE, 

Attorneys for Defendant . 

Service of copv acknowledged this 24th dav of May, A. D. 
1932. 

(Signed) ROBERT HARDISON, 

Attorney for Plaintiff. 

36 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 36, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. A-7428, wherein Ralph Gilbert is 
plaintiff, and John J. Noonan is defendant, as the same that 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 24th day of February, 1933. 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Clerk M. C . 

Endorsed on cover: In error to the Municipal Court. 
No. 5910. John J. Noonan, plaintiff in error, vs. Ralph S. 
Gilbert. Court of Appeals, District of Columbia. Filed 
Feb. 27, 1933. Henry W. Hodges, Clerk. 
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|/mri of : jislrkt of ^olumbia. 


JANUARY TERM, 1933. 


No. 5910 


JOHN J. NOONAN, Plaintiff in ErI&or, 


RALPH S. GILBERT, Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERR 


i 

OR. 


Statement of Facts. 

. 

i 

In this case a writ of error has been issued to the Munici¬ 
pal Court to reverse the judgment entered on the verdict 
of a jury. The defendant in error, Ralph S. {xilbert, filed 
a declaration in the Municipal Court against |the plaintiff 
in error, John J. Noonan, claiming the sum of $750 for 
breach of contract (R., p. 1). The declaration Substantially 
alleges that the defendant in error was retained by the. 
plaintiff in error, as counsel to appear before the Public 
Utilities Commission and Congressional ComnJiittees to se- 
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cure the passage of legislation reducing carfares for school 
children, either by the Public Utilities Commissions or by 
Congress. That as compensation the defendant in error 
was to receive the sum of $500 in any event, and the sum of 
$1,000 if said reduction of carfares was obtained. A de¬ 
murrer was tiled to this declaration (R., p. 3), on the 
ground that the contract was void and against public policy. 
This demurrer was sustained and amended declaration 
was filed (R., p. 5). 1 To this amended declaration, which 
did not change the terms or conditions of the contract of 
employment, in any particular, a demurrer was filed (R., 
p. 5) stating that the contract of hire was void and against 
public policy. This demurrer was overruled (R., p. 5), and 
the plaintiff in error thereupon pleaded in bar setting forth 
as a defense, that the plaintiff in error was justified in dis¬ 
charging the defendant in error from his employment be¬ 
cause the defendant was engaged with his legislative duties 
in the State of Kentucky and did not perform his work for 
the plaintiff in error and, further, that the defendant in 
error did not bring about the reduction of carfares for 
school children. After raising dilatory pleas, issue was 
joined (R., p. 18) and the case tried to a jury (R., p. 18). 
A verdict was returned in favor of the defendant in error 
in the sum of $250 (R., p. 18). A motion for new trial was 
filed, overruled and judgment entered (R., p. 19). A writ 
of error was filed in this court and issued to the Municipal 
Court (R., p. 20). 

Assignment of Error No. 1. 

THAT THE COURT ERRED IN OVERRULING 
DEFENDANT’S DEMURRER TO PLAINTIFF’S 
AMENDED DECLARATION. 

A demurrer was filed to the original declaration (R., p. 
31), and was granted by the lower court with leave given 
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to the plaintiff to file an amended declaration. The first 
ground set forth in the demurrer to the original declara¬ 
tion was based upon the fact that the contract set forth 
therein was void and against public policy. Tljie original 
declaration sets forth that Gilbert was hired by Noonan, 
the plaintiff in error, in the spring or early summer of 1929, 
as his attorney, to procure legislation either froin the Pub¬ 
lic Utilities Commissions or by Act of Congress for the re¬ 
duction of carfares for school children. That Noonan was 
to pay Gilbert as a fee for his services, the sum of $500 in 
any event and the sum of $1,000 if said reduction of fares 
was brought about. The plaintiff in error contended in the 
lower court that this was a lobbying contract. That it was 
a contract for the procuring and obtaining of legislation 
based upon contingent compensation and is therefore void 
as against public policy. Now, the amended declaration 
which was filed does not vary in any of its ternjs from the 
original declaration. The terms of the contract are the 
same, namely, Noonan hired Gilbert to obtain legislation 
either from the Public Utilities or by congressional enact¬ 
ment. The terms of payment for services are the same; 
$500 in any event and $1,000 if Gilbert secured the legisla¬ 
tion. The only other allegations added to the declaration 
are the following: “It is understood and agreed that only 
lawful means should be used and that plaintiff’s work be¬ 
fore the Public Utilities Commission and congressional 
committees should consist only in making arguments, fur¬ 
nishing data to, and producing assets before said P. U. C. 
or congressional committees” (R., p. 4). Thisjis the only 
allegation added to the plaintiff’s declaration. demurrer 
was filed to this declaration (R., p. 5), citing fijrst that the 
alleged contract or hire set forth in the amended declara¬ 
tion is void as against public policy. It is wel^ settled on 
excellent authority that contracts to procure dr influence 
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legislation, which are based upon a contingent fee, are void 
as against public policy. Marshall vs. B. & 0. Railway Co., 
16 Howard, 336; Providence Tool Company vs. Norris, 2 
Wallace, 441; Trist vs. Child, 21 Wallace, 451; Hazelton vs. 
Sheckells, 202 U. S., 71; Nutt vs. Knutt, 200 U. S.; Globle 
Works vs. U. S., 45 Court of Claims, 497; Weed vs. Black, 2 
McArthur 268; Owens vs. Wilkinson, 20 App., page 51; 
Clipping vs. Hepbaugh, 5 W. & S. 315; Hyland vs. Oregon, 
Hassam Paving Company, 74 Oregon 1, 144 Pac. 1160; 
Richardson vs. Scotts Bluff County, 59 Neb. 400, 81 N. W. 
89; Houlton vs. Dunn, 60 Minn. 26, 61 N. W. 898. There is 
also an excellent note on this question with a host of au¬ 
thorities in support of it reported in 29 A. L. R., page 166. 

The first case in the Supreme Court of the United States 
on the question of the lobbying contract was Marshall vs. 
B. & O. Railway Co., 16 Howard 314. In this case Marshall 
made a contract with the Baltimore & Ohio Railway Com¬ 
pany to secure the passage of a certain law from the Legis¬ 
lature of Virginia, and upon the passage of the law, Mar¬ 
shall was to receive a certain fee. This contract was held 
to be a lobbying contract. Mr. Justice Grier, on page 336 
of the opinion, says: 

4 4 The summary of this case is first, that all contracts 
for contingent compensation for obtaining legislation, 
or to use personal or any secret or sinister influence on 
legislators, is void by the policy of the law.” 

The next case before the Supreme Court was the case of 
the Tool Company vs. Norris reported in 2 Wallace, page 45. 

In this case Norris as an agent for the tool company 
secured a contract for 25,000. muskets of the specified 
pattern at the rate of $25 a musket with the U. S. Govern¬ 
ment. This contract was procured by the efforts of Norris. 
His agreement with the tool company being that he was to 
receive the sum of $75,000 for securing the contract. Nor- 


ris sued the tool company and they interposed the defense 
that the agreement was void on the ground of public policy. 
The Supreme Court decided that the contract [was void on 
the grounds of public policy. Quoting from the opinion of 
the court as follows: 

I 

“The principle which determines the invalidity of 
the contract in question has been asserteq in a great 
variety of cases. It has been asserted in c^ses relating 
to agreements for compensation to procure legislation. 
These have been uniformly declared invalid, and the 
decisions, have not turned upon the question whether 
improper influences were contemplated or used, but 
upon the corrupting tendency of the agreements. 
Legislation should be prompted solely fropi considera¬ 
tion of the public good and best means of advancing it. 
Whatever tends to divert the attention of legislators 
from their high duties to mislead their judgments, or 
to substitute other motives for their conduct than the 
advancement of the public interests must necessarily 
and directly tend to impair the integrity pf our politi¬ 
cal institutions. Agreements for compensation con¬ 
tingent upon success, suggest the use of sinister and 
corrupt means for the accomplishment of the end de¬ 
sired. The law meets the suggestion if evil, and 
strikes down the contract from its inception.” 

Another case was Trist vs. Child, reported in 21 Wallace, 
page 441, in which case the Supreme Court of the United 
States held that a contract for securing passage of legis¬ 
lation based on contingent compensation vks void, as 
against public policy; and the court further h^ld that even 
though some of the services rendered in the contract of this 
type may be legitimate, yet when they are pleaded with 
those that are evil, the whole contract become^ void. And, 
therefore, no part of the services rendered can be recovered. 

One of the last expressions of the Supreme Court of the 
United States on a lobbying contract was a cas^ which went 
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to that court from the District of Columbia and is known as 
Hazelton vs, Sheckels, reported in 202 U. S., page 71. In 
this case Hazelton entered into a contract with one Miller 
to sell for $9,000 at any time during the then present session 
of Congress part of a lot in a square which Congress was to 
purchase for a hall of records. A bill for specific perform¬ 
ance was brought against Miller. During the litigation, 
Miller died and Scheckels, his next of kin, was substituted. 
The bill of complaint set forth the above contract that 
thereafter Hazelton went out and secured passage by Con¬ 
gress of an Act and that the consideration for the contract 
was the services rendered both before and after making 
of the contract by Hazelton, and in bringing the property 
to the attention of the Committee of Congress as a suit¬ 
able and appropriate cite for a hall of records. It sets forth 
that services were collecting and printing facts for the in¬ 
formation of the committees and members of Congress, 
making briefs and arguments, and drawing a bill for the 
purchase or the condemnation of the square. The bill 
passed at the sessions named in the contract and finally a 
sale of the property was concluded to the Government in 
the sum of $14,395.50. This bill in equity was brought for 
the specific performance by Hazelton against Miller of the 
contract so that Hazelton could convey to the Government. 
There was a general demurrer to the bill and this demurrer 
was sustained by the Supreme Court of the District of 
Columbia and the court of appeals, and the bill was dis¬ 
missed. The Supreme Court of the United States affirming 
the decree of the lower court, with Mr. Justice Holmes writ¬ 
ing the opinion says: 

“It will be noticed further than the conveyance was 
in substance a contingent fee. The plaintiff was not 
bound to accept it.” * * * “The promise to convey 
did not become binding until the services were rend¬ 
ered, and, when rendered, according to the allegations 
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of the bill, they were legitimate. We assujne that they 
were legitimate, but the validity of the bontract de¬ 
pends on the nature of the original offer^ and, what¬ 
ever their form, the tendency of such offers is the 
same. The objection to them rests in thgir tendency, 
not in what was done in the particular case. There¬ 
fore a court will not be governed by the technical argu¬ 
ment that when the offer became binding*, it was cut 
down to what was done and was harmless!. The court 
will not inquire what was done. If that should be im¬ 
proper, it probably would be hidden and would not 
appear. In its inception, the offer, however, intended, 
necessarily invited and tended to induce improper 
solicitations, and it intensified the inducq 
contingency of the reward. Marshall vs. 

0. R. Co., 16 Howard 314, 335, 336, 14 L. Ed. 953, 962, 
963. I 

“The general principle was laid dowg broadly in 
Providence Tool Co. vs. Norris, 2 Wallace, 45, 54, that 
an agreement for compensation to procure a contract 


ment by the 
Baltimore & 


Les could not 
whether im- 


from the government to furnish its suppl 
be enforced, irrespective of the question 
proper means were contemplated or usecj. for procur¬ 
ing. And it was said that there is no real!difference in 
principle between agreements to procure favors from 
legislative bodies, and agreement to procure favors in 
the shape of contract from the heads of departments. 
2 Wallace 55. In Marshall vs. B. & 0, R. Co., 16 
Howard 314, 336, it was said that all contracts for a 
contingent compensation for obtaining legislation 
were void, citing, among other cases, Clippinger vs. 

tt -i i er rrr ii O- a o-i sr _ttt_ j _ nf-n_ 


Hepbaugh, 5 Watts & S. 315, and Wood 
6 Dana. 366.” 


vs. McCann, 


i 

Justice Holmes flatly states the law to be that all con¬ 
tracts having procured legislation based on contingent com¬ 
pensation are void. In 2 Elliott on Contracts, jSection 1051, 
the authority says: 

11 The known vreight of authority supports the propo¬ 
sition that all contracts for procuring legislation are 
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void, when the compensation to be received in con¬ 
tingent on the success of the promises in obtaining it 
whether the passage or defeat of a proposition, act, 
even though the contract did not contemplate the re¬ 
tention of improper services and though no improper 
services were in fact retained, a contingent fee is a 
strong and direct incentive to the exertion of 
not merely personal, but sinister influence upon 
legislation.” 

See also Section 1042. To the same effect is Page on 
Contracts Vol. 1, Section 1414. Weed vs. Black, 2 
McArthur, 268, and Owens vs. Wilkinson, 20 App. D. C. 
page 51, are authorities for the above proposition. Another 
excellent case and which reviewed the authorities in full on 
this subject is the case of Hassam Paving Company, re¬ 
ported in 144 Pac. Reporter 1160. Also, Sussam vs. Porter, 
reported in 137 Fed. Rep. 161. 

Now in the case at bar, the declaration sets forth the 
contract of employment, namely, where Noonan hired 
Gilbert to procure legislation either from the P. U. C. or 
by congressional enactment to reduce carfares for school 
children. Gilbert received $500.00 in any event, and the 
sum of $1,000.00, if the legislation was obtained. The 
declaration further states that only lawful means were to 
be used, namely, to argue before the various Committees, 
furnish data to and produce evidence before these Com¬ 
mittees. A demurrer was filed to this amended declara¬ 
tion. It admits all the facts well pleaded. Now, there¬ 
fore, in view of the above authorities, is it not clear and 
plain that this is a lobbying contract! Is not the compensa¬ 
tion of the defendant in error, Gilbert, dependent upon his 
procuring reduction of carfares by legislation, either from 
the P. U. C. or from Congress? As was said in the 
Hazelton case by Justice Holmes, “It does not matter what 
was done, we assumed that the services were legitimate.” 
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“The law looks at not what was done, but at ttye tendency 
of the contract.” Therefore, under these authorities, the 
demurrer to the amended declaration should haye been sus¬ 
tained on the ground that the contract of hire iet forth in 
the amended declaration was a lobby contract hnd void as 
against public policy for two reasons. One, fhr the pro¬ 
curing of legislation; two, that the compensatipn for pro¬ 
curing said legislation was based on contingent fee and 
therefore void. 

Assignment of Error No. 3. 

THAT THE COURT EERED IN PERMITTING 
PLAINTIFF TO AMEND HIS DECLARATION FROM 
AN ACTION ON AN EXPRESSED CONTRACT TO A 
QUANTUM MERUIT, AFTER THE PLAINTIFF HAD 
RESTED HIS CASE. j 

The plaintiff’s declaration attempts to state a cause of 
action based upon an express contract for a fixed and 
definite amount and the plaintiff must recover, if he re¬ 
covers at all, upon the cause of action as laid in his declara¬ 
tion. It is error for a court to permit the recovery of a 
quantum meruit, where the plaintiff’s action in Jbis declara¬ 
tion is based upon an expressed contract. At the close of 
the plaintiff’s case (R., p. 26) counsel for thi> defendant 
moved for a directed verdict upon the ground tlfat action is 
erroneously brought, the suit being for damages in the 
full sum of $750 for breach of contract instead of on a 
quantum meruit for the reasonable value of tlye plaintiff’s 
services. The court overruled the defendant’s motion for 
directed verdict and permitted the plaintiff to amend his 
declaration so that he could recover for the reasonable 
value of his services. An exception was taken by the 
defendant and duly noted (R., p. 26), and it \s upon this 

| 

I 

I 
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exception that this assignment is brought. The general 
rule of law applicable to this question is recorded in Hunt 
vs. Tuttle, 125 Iowa 676, 101 N. W. 509, where a suit was 
brought to recover for services under an express contract 
of employment to sell real estate; the court said: 

“The declaration was upon an express contract 
of employment and the plaintiff could not thereunder 
recover upon a quantum meruit.” Duncan vs. Gray, 
108 Iowa, 599, 79 N. W., 362; Walker vs. Irwin, 94 
Iowa, 448, 62 N. W. 785; Wernli vs. Collins, 87 Iowa, 
549, 54 N. W., 365. 

”It does not seem to us that the question here pre¬ 
sented is one alone of variance between pleading and 
proof. The plaintiff selected his own ground, and 
chose to realize upon the express contract pleaded and ; 
while the evidence offered by him in support of his 
petition may also have tended to prove an implied 
contract, he was not entitled to recover on such a con¬ 
tract under the authorities cited.” 

This rule was approved by the Supreme Court of Iowa 
in Benkamp vs. Benthien, 173 Iowa 436, 155 N. W. 819, 
where the court held, “it is to be borne in mind that the 
plaintiff has sued. This case, upon an alleged express 
contract and not upon a quantum meruit had: he must 
recover, upon proof of the making of express contract and 
the performance of the agreed service or not at all. This 
principle is laid down in Gardner Construction Co. vs. 
Wangspock, 9 L. App. 49, 118 S. E. 783; Bloom vs. Nathan 
Vehon Co., 341 Illinois 200, 173 N. E. 270; Odon vs. South 
Atlantic Casket Company, 30 Georgia App. 166, 117 S. E. 
275; King vs. Thompson; Marstein vs. Baerenklan, 33 N. Y. 
Supp. 994. 116 Main 316, 101 Atlantic 724. 

In this case the plaintiff sues for the sum of $750.00 for 
breach of an express contract, which is based upon a con¬ 
tingent fee. In the declaration he did not allege that he 
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procured the passage of legislation reducing Warfares for 
school children, but merely alleged that he was unjustly 
discharged. The law is well settled that the plaintiff in 
error, Noonan, had a right to discharge his attorney, Gil¬ 
bert, at any stage of the proceedings, remainihg liable, of 
course, for the reasonable value of Gilbert’s services in 
a quantum meruit action. In re Paschal, 10 Wallace 483; 
Kappler vs . Sumpter, 33 App. D. C. 404; Parrish vs. Mc¬ 
Gowan, 39 App. D. C., pages 184,199; Blanking vs. Cowling, 
31 App. D. C. 626. It was defendant’s contention that in¬ 
asmuch as this suit was brought on the breach of an ex¬ 
press contract for the full sum of $750, und^r the terms 
of that contract, and that the declaration ii specifying 
that the plaintiff had not fully completed the terms of the 
contract that therefore he could not recover ofi an express 
contract, but could only recover on a quantum meruit. The 
lower court thereupon permitted the plaintiff to amend 
his declaration to a quantum meruit action (R., p. 18) and 
under the authorities above presented this was clearly re¬ 
versible error. See 13 C. J. at page 748. 

“At common law, in an action on an express con¬ 
tract, plaintiff cannot recover on proof o:f an implied 
contract.” Citing among other cases Jones vs. 
Slaughter, 28 App. D. C. 43. 

It is further elementary that a court in permitting an 
amendment should not allow an amendment that entirely 
changes a cause of action, and it is respectfully submitted 
that the lower court in permitting plaintiff to amend his 
cause of action so as to allow recovery on a quantum 
meruit abused its discretionary power in that respect. 
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Assignment of Error No. 4. 

THIS ASSIGNMENT OF ERROR IS BASED UPON 
THE REFUSAL OF THE LOWER COURT TO SET 
ASIDE THE VERDICT AND GRANT THE MOTION 
FOR A NEW TRIAL. 

It is a well established law that a motion for a new trial 
is not subject to review on appeal unless it clearly appears 
that there has been an abuse of discretion by the lower 
court in refusing to grant the motion. Concrete Oil Tank 
Company vs. Menefee, 61 App. D. C., 63. It is the conten¬ 
tion of the plaintiff in error that the lower court should 
have granted the motion for new trial upon the record in 
this case, and that its failure to do so was arbitrary and 
an abuse of judicial discretion. The record in the case shows 
that Gilbert testified that he spoke to at least ten mem¬ 
bers of Congress about securing passage of a bill for re¬ 
ducing carfares for school children (R., p. 24). That he 
spoke to Senator Wheeler and Senator Capper and got 
some suggestions from the Senate Committee (R., p. 25). 
At this point, the defendant in error called one, Clarence 
McLeod, a member of the House of Representatives, who 
testified that while he was a member of the House of Repre¬ 
sentatives and served on the House District Committee 
Gilbert talked with him two or three times about the pas¬ 
sage of the bill for the reduction of carfares for school chil¬ 
dren. On these facts taken from the record in this case, it 
clearly shows that Gilbert approached members of the 
Senate and the House District Committee as a paid lobbyist 
to secure passage of legislation, and upon the passage of 
which he was to receive further compensation. There¬ 
fore, on this testimony taken from the record, no case could 
be stronger, showing a “lobbying contract” that the courts 
will refuse to enforce, than the testimony here. And coun¬ 
sel submits that a reading of the record in this case sets 
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forth a lobbying contract that comes within the ruling of 
the Supreme Court of the United States in the case of 
Hazelton vs. Sheckels, supra , and other decidedj cases, and 
that therefore the ruling of the lower court in denying the 
motion for new trial was arbitrary and an abuSe of sound 
judicial discretion. 

Conclusion. 

! 

The plaintiff in eror respectfully submits thfe judgment 
of the court below should here be reversed and the cause 
remanded with instruction for the entry of judgment for 
the plaintiff in error. 

Respectfully submitted, 

i 

Martin J. McNAMinA, 

Martin F. O’Donoghue, 
Attorneys for Plaintiff in Error. 
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OF THE DISTRICT OF COLUMBIA 

January Term, 1933. 

No. 5910. 

. 1 • 

JOHN J. NOONAN, PLAINTIFF IN ERR<j)R, 

vs. 

RALPH S. GILBERT, DEFENDANT IN ER^EtOR. 

BRIEF FOR DEFENDANT IN ERROR. 
STATEMENT OF FACTS I 

I 

May it 'please the Court: 

The Defendant in Error, Ralph Gilbert, recovered a 
judgment in the Municipal Court against the Plaintiff 
in Error, John J. Noonan, for Two Hundred Fifty 
($250.00) Dollars, upon a declaration alleging that 
Noonan was indebted to him in the sum of! Seven 
Hundred Fifty ($750.00) Dollars, balance due on 
attorney’s fee for professional services rendered by 
Gilbert in endeavoring to secure through either the 
Public Utilities Commission or by Act of Congress a 
reduction of street car fares for school children j in the 
District of Columbia and vicinity. Plaintiff ifi Error 
assigns as error five rulings of the trial Court, but 
apparently abandons numbers two and five as he does 
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not discuss them in his brief. However, we will take 
up all of the rulings assigned in inverse order and 
briefly discuss them. 

ARGUMENT. 

No. 5 is “that the Court erred in permitting witness 
Gilbert to testify as to the value of his services.” No 
reason whatever is advanced why he should not have 
been so permitted, but if any such reason there was it 
would not be available here because the Bill of Ex¬ 
ceptions shows that no objection was made or exception 
taken by the defendant at the time of the trial to his so 
testifying. 

No. 4 is: 

“that the Court erred in overruling defendant’s 
motion for a new trial.” 

Counsel for Plaintiff in Error states the applicable rule 
as follows: 

“that a motion for a new trial is not subject to 
review on appeal unless it clearly appears that 
there has been an abuse of discretion by the 
Lower Court in refusing to grant the motion,” 

and cites Concrete Oil Tank Co. vs. Menefee, 61 App. 
D. C. 63. And counsel asserts that the evidence shows 
that Gilbert spoke to several members of the Congress 
about securing the passage of a bill reducing car fare 
for school children, and therefore it clearly appears 
that his acts were lobbying and of an unlawful char¬ 
acter, and such facts appearing the Trial Court had no 
discretion about granting a new trial. - It is respect¬ 
fully submitted that a sufficient answer to this argu¬ 
ment would be that no issue as to unlawful practices 
or illegal lobbying actually having been done by Gilbert 
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was raised by the pleadings. The only averment in 
respect to illegality of contract in defendant’s answer 
was, 

“that the contract of employment between 
plaintiff and defendant cannot be enforced in 
law because the same is void and unenforceable 
on grounds of public policy.” 

The allegation that the contract is inherently illegal 
and void on the grounds of public policy does not 
amount to a plea that acts unlawful in themselves were 
done in carrying out the contract, and no issue was 
ever tendered or joined, and none is presented in the 
pleadings as to the unlawfulness of any act done by 
Gilbert in carrying out the contract. The bill of 
Exceptions shows that no instruction was ever asked 
by the Plaintiff in Error or given by the Court to the 
Jury on any such issue. In Concrete Oil Tank Company 
vs. Menefee, supra, cited by counsel for Plaintiff in 
Error, the Court held that there was no abuse of dis¬ 
cretion and refused to reverse because the Trial Court 
failed to grant a new trial. The case at bar presents 
several features that were present in that case and some 
that were not, which furnish additional reasons why 
the Trial Court here should not have granted a new 
trial. 

3 

No. 3 is, 

“that the Court erred in permitting plaintiff 
to amend his declaration from an action on an 
express contract to a quantum meruit after 
plaintiff rested his case.” 

If this action of the Court was technically an error it 
was entirely without harm to the defendant. This is 
shown by the fact that although defendant 
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to the filing of the amendment in the nature of a second 
count to the declaration he made no motion for a con¬ 
tinuance, never suggested that he desired to obtain 
additional evidence or witnesses or that he was not as 
well prepared to go on with the trial as he would be 
six months from that date, or that he would be in any 
wise injured or prejudiced by proceeding with the trial 
with the pleadings so amended. Furthermore, no 
objection was made to the charge the Court gave 
the jury. The charge given is not in the Bill of Ex¬ 
ceptions nor does it appear whether the Court charged 
the jury upon the first count or the second count (which 
was the amended count setting up the quantum meruit) 
or upon both of the counts. Nor does it appear from 
the verdict whether the finding of Two Hundred Fifty 
($250.00) Dollars for the plaintiff was upon the first 
count or the second count. The verdict and judgment 
are presumptively correct and should be sustained 
unless the record here shows error. This it does not 
show. Equity Rule No. II of the Supreme Court of 
the District of Columbia, which is also applicable in 
actions at law, states the prevailing liberality of Courts 
in permitting amendments as follows: 

“The Court may at any time, in furtherance of 
justice, upon such terms as may be just, permit 
any process, proceeding, pleading or record 
to be amended, or material supplemental matter 
to be set forth in an amended or supplemental 
pleading. The Court, at every state of the 
proceeding, must disregard any error or defect 
in the proceeding which does not affect the 
substantial rights of a party.” 

The amendment was in the nature of a second count 
to the declaration. No new fact was alleged. The 


language of it was identical with the first count except 
it asserted that upon a quantum meruit Gilbert was 
entitled to recover the same amount set out in the first 
count. Under the foregoing rule, applicable to the 
Municipal Court, the trial judge was justified in a lowing 
the amendment as actually it did not and by nd possi¬ 
bility could it have worked the slightest injury ojr harm 
to the rights of the defendant Noonan. 


No. 2 is, 


u 


that the Court erred in overruling defendant’s 
motion for a directed verdict at the conclusion 
of the evidence for plaintiff. 3 


a 


Counsel for the Plaintiff in Error has apparently aban¬ 
doned this assignment as he ignores it in hi^ brief. 
The assignment is obviously untenable because the 
record shows that the defendant, after the motion was 
overruled, offered evidence in his behalf and did not 
renew his motion at the conclusion of all the evidence. 
Hazelton vs. Leduc, 10 App. 379; Green vs. U, S. 25 
D. C. App. 550; Grand Trunk Railway Co. vs. Cum¬ 
mings 106 U. S. 700; McCabe and Steen Construction 
Co. vs. Wilson, 209 U. S. 275. In Accident Insurance 
Co. vs. Crandall, 120 U. S. 527, the Court said: | 

“The refusal of the Court to instruct tlje jury 
at the close of the plaintiff’s evidence, that 
he is not entitled to recover, cannot be assigned 
for error, if the defendant afterwards introduces 
evidence.” 
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The first assignment of error is “That the Court 
erred in overruling defendant’s demurrer to plaintiff’s 
Amended Declaration”. The Amended Declaration 
reads i 

“AMENDED DECLARATION 

“Filed January 22nd, 1931 
“The plaintiff, Ralph Gilbert, sues the de¬ 
fendant, John J. Noonan, and for cause of action 
says that sometime in the Spring or early Summer 
of 1929, he, the plaintiff, was retained, as counsel, 
by the defendant to appear before the Public 
Utilities Commission and any Congressional Com¬ 
mittee holding hearings as to merger or fare 
increase by the street railways of the District 
of Columbia, in behalf or reduced car fares for 
school children in the District of Columbia and 
vicinity and was, by the agitation of that subject 
in the Public Press and other organizations in 
the District of Columbia to educate and awake 
public opinion, and create public sentiment in 
favor of reduced fares for school children in the 
District of Columbia, and was by argument and 
the production of data and evidence before the 
Public Utilities Commission and, if necessary, 
before Congressional Committees, to endeavor 
to bring about such a reduction of fares by order 
of the Public Utilities Commission, and if not, 
by Congressional enactment. The defendant 
was to finance the said campaign and to co¬ 
operate and assist the plaintiff in all lawful and 
proper ways in conducting it to completion. 
Plaintiff was to use his own judgment and dis¬ 
cretion as to the best means of agitating such 
subject before the public, but it was understood 
and agreed that only lawful means should be 
used and that plaintiff’s work before the Public 
Utilities Commission and Congressional Com¬ 
mittees, should consist only in making arguments, 
furnishing data to, and producing evidence before 
said Public Utilities Commission, or Congres- 
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sional Committee. Defendant was to pay all 
the necessary expenses of plaintiff incident to 
said work and was to pay plaintiff as fee for his 
services the sum of $500.00 in any event, and 
the sum of $1,000.00 if said reduction! of fares 
was brought about. 

“Pursuant to said contract and according to 
the terms thereof, plaintiff entered upon said 
undertaking, did a large amount of work in 
pursuance of the said contract and was -pro¬ 
ceeding in all respects in accordance with their 
said understanding and agreement, when the 
defendant, without cause, or just or lawful 
grounds therefor, repudiated his said contract 
of employment of plaintiff and refused t(j proceed 
with it or to assist plaintiff further therein. 

“Upon June 6, 1929, the defendant paid 
plaintiff the sum of $250.00 and no other or fur¬ 
ther sums have been paid for his said services and 
plaintiff’s inability to execute and carry out his 
contract to completion resulted from the failure 
and refusal of the defendant to abide by and 
perform his contract and to permit plaintiff to 
proceed with his said employment. By refusal 
of the defendant to abide by and perform his 
said contract with plaintiff and by defendant’s 
breach of said contract plaintiff has been damaged 
in the sum of $750.00. 

“Wherefore plaintiff prays judgment against 
the defendant for $750.00 damages and his 
costs about this action expended. 

“ROBERT HARDISON, 
“Attorneyfor Plaintiff” 

i • 

• ■ ■ i 

* 

The ground of the demurrer advanced in the Municipal 
Court and urged here is that the Amended Declaration 
shows that the contract between Gilbert and Noonan 
was a lobbying contract, contrary to public policy and 
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void; and counsel for plaintiff in error cites in support 
of his contention; 

“Marshall vs. B. & 0. Railway Co., 16 Howard, 
336; 

Providence Tool Company vs. Norris, 2 Wal¬ 
lace, 441; 

Trist vs. Child, 21 Wallace, 451; 

Hazelton vs. Sheckells, 202 U. S. 71; 

Nutt vs. Knutt, 200 U. S.” 

and other cases. 

It is submitted that an analysis of the contract 
between Gilbert and Noonan, and a comparison of it 
with the contracts that were condemned in the cases 
cited by cotinsel for plaintiff in error will show that the 
vice in those contracts by which they were condemned, 
is wholly lacking in the contract under consideration 
here. The distinction between the contract in this 
case and the contracts in the cases cited consists first 
in the fact that the plaintiff in error, Noonan, was not 
seeking to obtain from the Government anything of 
pecuniary value to himself. In no event could he 
profit one cent by the result. He was from motives of 
pure philanthropy endeavoring to secure the reduction 
of street car fares for school children in the District of 
Columbia, and this is doubtlessly the first case on record 
in any Court in which the claim was made that philan¬ 
thropy and benevolence sought to attain their ends 
and accomplish their objects by corruption. In the 
cases cited by counsel for plaintiff in error, the principal 
in each instant was endeavoring to obtain some pecuniary 
profit or gain from the Government. Therefore he, as 
well as the agent who was to do the lobbying was in a 
situation where selfish motives and interests might 
result in unlawful acts and methods on the part of the 
agent; and that temptation operated to taint the con- 
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tract between the principal and the agent andj render 
it null and void. But a contract unilaterally corrupt 
is a thing unknown to the law and as Noonan had no 
selfish interest at stake the contract here between 
Noonan and Gilbert lacks the element of vice that 
vitiate the contracts in the cases cited by the Counsel 
for plaintiff in error. 

The declaration recites, and for the purpose of the 
demurrer, it must be taken as true that Gilbert, by 
the terms of the contract, was to use only lawful means, 
that is to say, argument, production of evidence or 
assembling of data before the Public Utilities Com¬ 
mission or a Congressional Committee. 

The insistence of counsel for plaintiff in error sterns to 
be that the vice in the contract here consists in the fact 
that Gilbert was to receive $500.00 additional in the 
event that car fares for school children were reduced. 
He asserts that he made the fee a contingent fee and quotes 
from various opinions in which contingent fees have 
been condemned. 

The compensation of the agent was not a contingent 
fee but a graduated fee, definite, fixed and certain. He 
was to receive $500 and his expenses in the event, and 
$500 additional if success was attained. There is in 
it no element of viciousness and no possibility bf vice 
or corruption such as tainted the contracts that were 
striken down by the courts in the cases cited by petitioner. 
The mere suggestions that the $500 extra compensation 
which respondent was to receive in case of success had 
any tendency to or could have resulted in the exercise 
of improper influence in the securing the passage by the 
Congress of a piece of philianthropic legislation is not 
worthy of serious consideration and borders upon the 
ridiculous. In short, there was no motive on the part 
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of petitioner such as existed in the cited cases to enter 
into a corrupt contract nor was the fee agreed upon a 
contingent fee such as obtained in cited cases. A 
contingent fee is one where nothing is received except 
upon the happening of the contingency and counsel 
for petitioner has cited no case and it is submitted that 
no case can be found in which a fee such as the one 
shown in this case had been held to be a contingent 
fee. According to petitioner’s theory of the case, if 
respondent had received ninety-five percent of the 
SI,000.00 in cash and the remaining five per cent 
was to be paid in the event of success, such a fee would 
be a contingent fee. 

However, if the fee was in fact a contingent fee there 
is a factor in this case that strips the contract of all 
vice and differentiates this contract from all those in 
the cases in which the Courts condemned contingent 
fees. It is stipulated in the contract, as alleged in the 
amended declaration, that Gilbert was to use only 
lawful means to wit, the making of arguments and the 
production of evidence and other data before the Public 
Utilities Commission and the Committees of Congress. 
In all of the cases cited by counsel for plaintiff in error 
in which contingent fees were condemned it was not 
stipulated as to what the agent should be permitted 
to do in carrying out his contract, and no limitations 
were placed upon his authority. No case has been 
cited, and I dare say none can be found, in which a 
contract including a contingent fee and also a limitation 
upon the acts that the agent might perform has been 
stricken down by the Courts as unlawful. The reason 
advanced by the Courts for the condemnation of contin¬ 
gent fees in contracts of this character is that it subjects 
the agent to temptations to use unlawful influence and 



resort to improper means. But of course where the 
contract itself stipulates for lawful means and forbids 
all others a contingent fee is striped of its potentiality 
of evil. 

The contract here under consideration is of the kind 
which by the Courts, everywhere have been held to be 
legitimate and proper. RULING CASE LAW, Con¬ 
tract, Section 139, states the rule as follows: 

“All persons whose interests may in| any way 
be affected by any public or private act of the 
legislature have an undoubted right to urge 
their claims and arguments, either in person or 
by counsel professing to act for them, before 
legislative committees. Therefore a contract for 
services to be rendered by an agent or attorney 
before a legislative body in securing the passage 
of a measure, is not unlawful if it does not 
contemplate the use of improper means, and if 
the services to be rendered are such as appeal 
to the reason of those whom it is sought to in¬ 
fluence. Within the category of professional serv¬ 
ices are included drafting the petition to set 
forth the claim, attending to the tiaking of 
testimony, collecting facts, preparing arguments 
and submitting them, orally or in writing to a 
committee or other proper authority, and other 
services of like character. They rest on the 
same principles of ethecs as professional services 
rendered in a court of justice, and are no more 
exceptional. Such services are separated by a 
broad line of demarcation from personal solici¬ 
tation and similar means and appliances.” 

In Weed vs. Black, 2nd McArthur, 268. The case 
cited by counsel for petitioner, the Court after con¬ 
sidering the kind of contracts that are undeif the ban 
of the law and void said: 

“But contracts which provide for compen¬ 
sation in consideration of particular; services 
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to be rendered, such as the collection of evidence, 
the preparation of papers, or the delivery of 
arguments in support of a claim, are legitimate 
everywhere.” 

Therefore, as the contract according to its terms 
and the intentions of the parties, as to methods to be 
used in procuring the reduction of care fares, excludes 
all unlawful means the claim of appellant in error is 
unfounded. 

Respectfully submitted, 

ROBERT HARDISON, 
Attorney for Defendant in Error . 



